STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ARTHUR GAGCE
Petiti oner,
VS.

Case No. 97-2518

DEPARTMENT OF HEALTH,
BOARD OF DENTI STRY

Respondent .
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
by video tel econference on October 31, 1997, at West Pal m Beach,
Florida, before Susan B. Kirkland, a duly designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Arthur A Gage, pro se
12688 Tucano Circle
Boca Raton, Florida 33428

For Respondent: Janine B. Mrick
Seni or Attorney
Fl ori da Departnent of Health
1317 W newood Boul evard
Bui | ding 6, Room 102
Tal | ahassee, Florida 32399-0700

STATEMENT OF THE | SSUE

Whet her Petitioner should receive a passing grade on the
clinical portion of the dentistry exam nation admnistered in

Decenmber 1996.



PRELI M NARY STATEMENT

On March 19, 1997, Petitioner, Arthur A Gage (Gage) filed a
the Petition for Formal Hearing challenging the grading of his
chal l enge to the dentistry exam nation adm ni stered i n Decenber
1996. On May 23, 1997, the Division of Adm nistrative Hearings
received the case for assignnent to an adm nistrative |aw judge.
The final hearing was schedul ed for Septenber 11, 1997. The
Board of Dentistry was transferred fromthe Agency for Health
Care Admi nistration to the Departnment of Health by Section 20.43,
Florida Statutes. The caption in this case has been changed to
reflect this transfer. On August 27, 1997, Respondent filed a
Motion to Dismss for Lack of Jurisdiction or, in the
Al ternative, to Relinquish Jurisdiction to the Board of Dentistry
for Purposes of Conducting an Informal Hearing and Mdtion to
Dismss. The notions to dismss and relinquish jurisdiction were
denied. The notion for a continuance was granted, and the final
heari ng was reschedul ed for Cctober 31, 1997.

At the final hearing, Gage testified on his own behalf.
Petitioner's Exhibit 1 was admtted in evidence at the final
hearing. Gage was granted |leave to file exhibits after the close
of the hearing, and Respondent, Departnent of Health, Board of
Dentistry, was afforded an opportunity to file objections to the
exhibits. In its proposed recommended order, Respondent objected
to the adm ssion of the late-filed exhibits. Respondent's

obj ections were overruled, and Petitioner's Exhibits 2-6 were



admtted in evidence. Respondent called Marsha Carnes and



Thomas E. Shields, IIl, DDS, as its witnesses. Respondent's
Exhibit 1 was admtted in evidence.

The parties agreed to file their proposed recomended orders
within ten days of the filing of the transcript. The transcript
was filed on Novenber 10, 1997. On Novenber 19, 1997, Respondent
filed a Motion for Extension of Tinme to File Proposed Recommended
Order. The notion was granted, and the tinme for filing proposed
recomended orders was extended to Decenber 3, 1997. The parties
tinely filed their proposed reconmmended orders, which have been
consi dered by the undersigned Adm nistrative Law Judge in
entering this Recommended Order

FI NDI NGS OF FACT

1. In June 1996, Petitioner, Arthur A (Gage ((Gage), took
the dentistry exam nation for |icensure as a dentist in Florida.
He was unsuccessful on the clinical part.

2. I n Decenber 1996, Gage retook the clinical portion of
the exam nation. He was notified by an exam nation grade report,
mai | ed on January 13, 1997, that he had again failed the clinical
portion of the exam nation. He achieved a general average score
of 2.75. A final grade of 3 or better as a general average on
the clinical portion is a passing score.

3. (Gage conplains that there was inconsistency anong the
exam ners in grading the examnation. |In particular, he submts
that if you average the grades by each exam ner on the mannequin

portion of the exam nation that the averages are 3.25, 3.08, and



1.08. (Gage averaged all the grades for each exam ner and did not



average by procedure. Consequently, Gage's approach did not
produce a statistically neaningful result.

4. Marsha Carnes, a psychonetrician with the Depart nent
Busi ness and Prof essional Regulation (DBPR), testified for the
Respondent. A psychonetrician is an expert in testing and
measurenent. M. Carnes' responsibility is to ensure the
validity and reliability of the exam nations, including the
dentistry examnation. M. Carnes outlined the procedure used
for selecting the exam ners and the grading of the dentistry
exam nat i ons.

5. The exam ners are selected by the Florida Board of
Dentistry (Board) and nust have five years of experience as a
Iicensed, active dentist in Florida. The exam ner nust be
recommended by a current exam ner or nenber of the Board.

Exam ners nmust submt an application and have no conplaints
against their dentistry license.

6. After the exam ners are selected, they are trained by
DBPR. Approximately one nmonth prior to the dentistry
exam nation, the examners are sent the details of the
exam nation, the clinic nonitor, and an exam ner instruction
package. The exam ner package outlines the grading criteria,
procedures for the exam nation, and the necessary paper worKk.

7. The day before the exam nation, the exam ners go thro
a standardi zation process conducted by the psychonetrician and

t hree assi stant exam ner supervisors from DBPR  The process

of
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t akes approxi mately ei ght hours.



8. There are nine clinical procedures in the dentistry
exam nation. Three of the procedures are perfornmed on a patient,
five on a mannequin, and one is witten. As part of the
standar di zati on process, the assistant exam ner supervisors
outline the criteria for each procedure that is on the
exam nation and explain what is and is not mninmally acceptable.
The exam ners are shown slides, and the supervisors explain what
grade shoul d be awarded for each procedure shown on the slides.

9. The exam ners are given a post standardi zation
exam nation to make sure that they have internalized the criteria
expl ai ned during the standardi zati on process. The exam nation
consists of the exam ners actually grading nodels created by
applicants in past exam nations. Twenty-five different
procedures are graded, and DBPR staff evaluate the grading of the
exam ners to ensure that they are grading consistently.

10. Scores of zero through five are possible on each
exam nation procedure. Five is considered to be an outstanding
dental procedure. Four is better than mnimally acceptable.
Three is mnimally acceptable. Two is below mnimally
acceptable. One is unacceptable, and zero is a conplete failure.
Rul e 64B5-2.013, Florida Adm nistrative Code.

11. Three exam ners independently grade each procedure.

The dentistry exam nation is double-blind graded. The applicant
has no contact with the exam ners, and the exam ners do not

consult one another. This procedure was followed for the



dentistry exam nation taken by Gage.



12. The overall percentage score is determ ned by averaging
and wei ghting the grades of the three exam ners for each
procedure. Statistically, averaging three grades is nore
accurate than using one grade al one.

13. (Gage conpl ains about the inconsistency of the grading
of the procedures on the mannequin. The exam ners were
identified by nunber as 080, 320, and 321. These exam ners
successfully conpl eted the standardi zati on process.

14. (Gage conplains that Exam ner 321 gave
di sproportionately | ow grades for the procedures perforned on the
mannequin. It is, however, nore common for an exam ner to give
an i nappropriately high grade than an inappropriately |ow grade.
The hi gher grade can be a result of an exam ner m ssing
sonet hing, but the | ow grade nust be justified in docunentation
and then actually verified on the mannequin.

15. The three exam ners for the mannequi n procedures, when
exam ned in the exam ner's performance report, all had
statistically acceptabl e neasures of consistency and reliability.

16. (Gage conplained that the patient on whom he perfornmed
the patient procedures had to nake several trips to the restroom
during the exam nation and that he did not have tinme to properly
performall the procedures. During the exam nation, Gage did not
submt nonitor to exam ner notes, indicating there were any
probl ens encountered during the exam nation or anything that he

wanted the exam ners to take into consideration in the grading.
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17. Prior to the perio and amal gam sections of the

exam nation, the applicants are read a script that gives
instructions as to what is to be done and how nuch tine is
allotted. The script provides that the applicants need to plan
their usage of tine in order to finish the procedures within the
allotted four hours. Near the end of the exam nation, the
applicants are advised of the tinme remaining until the end of the
exam nati on

18. Tinme managenent is inportant in the practice of
dentistry because patients do not |ike to be kept waiting and
because certain dental procedures nust be executed within certain
tinme franes. Applicants are advised before the exam nation how
much tine is allotted. Applicants are responsible for obtaining
a patient for the exam nation.

19. (Gage received grades of four, four, and one on the
cl ass four conposite filling portion of the exam nation.
Exam ner 321 gave the grade of one and docunented that there was
a margin open on the incisal. Dr. Thomas Shields |11, who was
qualified as an expert witness for the Respondent, reviewed the
procedure and found that there was a definite click or catch on
the incisal margin of the tooth, which was consistent with the
grade of one.

20. On the endo portion of the exam nation, Gage received
grades of two, three, and zero. Dr. Shields reviewed the X-rays

of the procedure, which showed that the final fill on the root

11



canal had voids and was unacceptabl e and one of the tooth canals
was not completely filled.

21. On the prosthetic witten portion of the exam nation,
Gage scored 70 percent. In order to pass that portion of the
exam nation, the applicant nust achieve at |east 75 percent,
whi ch equates to a 3.75 on a scale of zero to five. Rule 64B5-
2.013(2)(c), Florida Adm nistrative Code. Gage conpl ai ned that
some of the pictures in the booklet were not very good and it was
difficult to see which teeth were touching. He went to
Tal | ahassee and reviewed the witten portion of the test and nade
sonme comments concerning the test. Gage did not present his
comments at the final hearing.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

23. Respondent is authorized to admnister licensure
exam nations for dentists. Section 466.006, Florida Statutes.
Further, the Board of Dentistry has pronul gated Chapter 64B5-2,
Florida Adm nistrative Code, which outlines various aspects of
the dentistry exam nati on process.

24. Since Gage seeks licensure from Respondent and has
all eged that the grading of his dentistry exam nation was fl awed,
Gage has the burden of establishing by a preponderance of the

evi dence that he should be given a passing grade. See generally
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Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349 (Fla. 1st DCA 1977).
25. Gage did not establish by a preponderance of the
evi dence that the dentistry exam nation was not conducted in

accordance with the applicable | aws and regul ati ons.
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26. Gage alleged but did not show how the scores that he
recei ved were incorrect or what score he should have received by
particul ar exam ners. (Gage's solution of throwing out the | ow
scores is not in conpliance with Rule 64B5-2.017, Florida
Adm ni strative Code, which requires that the three grades for
each procedure shall be averaged to determ ne the applicant's
final grade on each procedure.

27. The evidence did establish that Gage shoul d not receive
a passing score for the clinical portion of the dentistry
exam nation which he took in Decenber.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that a final order be entered finding that
Arthur A (Gage failed to achieve a passing score for the clinical
portion of the dentistry exam nation adm ni stered Decenber 1996.
DONE AND ENTERED this 7th day of January, 1998, in

Tal | ahassee, Leon County, Florida.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 7th day of January, 1998.
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COPI ES FURNI SHED

W1 liam Buckhalt, Executive D rector
Board of Dentistry
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Angela T. Hall, Agency derk
Departnent of Health

1317 W newood Boul evard

Buil ding 6

Tal | ahassee, Florida 32399-0700

Janine B. Myrick, Esquire
Departnent of Health

1317 W newood Boul evard

Bui | ding 6, Room 102

Tal | ahassee, Florida 32399-0700

Arthur A (Gage, pro se

12688 Tucano Circle
Boca Raton, Florida 33428

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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